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ADVERTISEMENT. 



The following pages were written, and circulated 
originally, solely for the consideration of those who, 
from their stations, or predilection for legal enquiries, 
might entertain a disposition to weigh maturely, and in 
the retirement of their closets, the important point, so 
suddenly and recently raised, respecting the extent of 
obligation imposed on members of the Imperial Par- 
liament, as to taking the oaths, imposed by the fourth 
article of the Act of Union with Ireland. 

From the intense interest which the question seems to 
have generally excited, the author has been induced to 
offer them to the public. 

The letters were written on the respective days on 
which they bear date. The first has for its object to 
explain the view taken of the matter by the author; the 
second to rebut objections against the opinion, which he 
has himself formed, and has had no difSculty in de- 
claring; prepared as he is still further to maintain what 
has been advanced by him on this occasion. 

Paris, July 22, 1828, 



Y^V 



CONSIDERATIONS 



ON THK 



PARLIAMENTARY OATHS. 



TO CHARLES BUTLER, Esq. 

Dear Sir, 

Having observed in the English newspapers men-^ 
tion of your name, quoted as an authority in support 
of the doubt which has been suggested, how far an 
Irish Catholic, or Irish Protestant (for both would 
stand in. the same predicament), may not claim to 
sit and vote in the Imperial Parliament, without 
taking the usual oaths; allow me to trouble you, at 
a distance which prevents oral consultation, with a 
letter; in order to convey how my own mind stands 
impressed, on this very singular and unexpected 
occasion. 

We are both of us, I am persuaded, equally dis- 
posed to consider the . matter as jurists ; withoul 
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allowing ouselves to be influenced by party spirit. 
For myself 1 can answer; and a long series of disser- 
tations respecting the Catholic claims, composed 
by me on various occasions, and in the course of 
which it has happened to me, not unfrequently, to 
advance and even to urge points not always in Anison 
with the prevalent sense, or momentary impressions 
of the Catholic body, will serve perhaps as a guaran- 
tee with the British public for the sincerity of my 
p rofessions. You are also yourself entitled on every 
account, and especially after so long a standing in the 
profession, to claim of the same public similar credit. 
The point I apprehend to be this : Are or are 
not the penalties and disabilities, established by 
the 30th Charies II. and subsequent English statutes 
continued by the act of union with Ireland ? 

I put thus the question; althou^ I .conceive, 
that all :statutes anteriodr to either UoioD,'for the 
internal regulation of any one of. the, three Par- 
liaments fonnerly existing in these ■. islands, ^e to 
be pr0$umed at an end, until the contrary be cleariy 
shown. The three kingdoms treated upcHOi: equal 
terms ; and England neither asserted^ noi? at- 
tempted to exercise any right of superiority, nOr 
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W pretendei 



pretended to itccoDiplish any eslaklishinent ot her 
own peculiar institutions, but witii the consent of 
tiie contracting parties, 

INow the statute of Charles 11. ceased with the 
Parliament for which it was instituted; as likewise 
ceased all regulations of a similar nature, prevailing 
in that of Ireland. It could be continued, I con- 
ceive, only by expreis enactment in the Act of 
Union with Ireland, referring in express terms to its 
several provisions, and in a manner showing a clear 
intention that they should severally be maintained. 

The obligatioii of any Irish member to take tiny 
oath in Parliament is created tolefy by the A.cl of 
Union. By that act .ilone is it to be governed and 
expounded. 

The obligation, moreover, owing its origin 
to, ought, as should seem, in sound construction 
to be confined and limited to the extent cxpreised 
in the statute, by which it is created. 

That statute is the act of unioit, and hot th« SOtti 
Charles 11. The Irish, coming in under the Union, 
are strangers to the 30th Chnrles 11. It can have for 
them no legal existence; they cannot even bo pre- 
sumed cognisant of its prnallies and disa)>ili(ies ; 
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nor can they, be exposed to them, unless clearly 
indicated and specified, in the Act of Union. Im- 
plication, as to pains and penalties, will not do. 
. . But the articles and the Jet of Union with Ireland 
are wholly silent as to the mode, time 9nd place 
laMhich,. after the>union, the oaths referred to are 
to.be taken 'by members of the New Imperial Par- 
liament; landi this will be ^frvfbctf. on setting out the 
fourth article, which is thus expressed. . ■ : 

** Every one of the Lords of Parliament of the 

.^^ United Kingdom, and every member of the House 

/^ of Commons of the United Kingdom, in the first 

•'.^ and all succeeding Parliaments, shall, until the 

^^ Parliament of the United Kingdom shall other- 

^' wise PROVIDE, take the oaths, and make and 

, ^^ subscribe the declaration, and take and subscribe 

.'^ the. oath NOW by law enjoined to be taken, 

• ^^ made, and subscribed by the Lords and Commons 

' * of the Parliament of Great Britain. ". ; ; 

. The oaths,. I repeat, are now required, both of 

English and Irish members, not by virtue of the 

statute of Charles II, but by the Act of Union, 

39 and 40 Geo. Ill, c. 67; and the Act of Union 

neither expressly refers to, nor even mentions the 



statute oi" Charlfs II. It adverts only to liie oaths 
required by the Men existing law of the Britii^h 
Parliament, quasi oaths, or documents; and not to 
the particular laws under which those oaths were 
first established or subsequently altered. The laws 
are adverted to merely as designating the oaths ; not 
in respect of their enactments, or of their provi- 
sions, as appointing time and place, or as inllictiiig 
penalties or disabilities, in consequence of non- 
compliance with those provisions. All reference 
to the particular statutes, as future taws, is clearly 
avoided; and it does not appear to me, nor would 
it, I conceive, to you, very consistent with esta- 
blished principles of construction, to hold the pains 
and penalties of a statute (expiring twM the Union 
ipso facto), to have been reenacted by a clause in 
the Act of Union, which does not even mention 
in express terms the statute itself. The extent of 
all our reading (I should say rather of your ownj 
will not, 1 conceive, afford in all the voluminous 
mass of our reports a single case, which would bear 
out such a proposition; and with what recollections 
I may retain of ancient drudgery, in my original 
path of special pleading, I should certainly f'e<'l 
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embarrassed in framing ;j 



ivediog against an 
Irish member, under the 30lh Charles II. 

If there were nothing further in the case, 1 
should, for my part, be satisfied with general prin- 
ciples; but it appears to me that on referring to the 
Act of Uaioo with Scotland all difficulty may be 
thought to vanish. All my reasoning will be con- 
firmed, I think, by adverting to that transaction. 

The Act of the Scottish Union affords a striking 
contrast with that of Ireland, 

The articles of the Scottish Union not only ex- 
FRESSLY nEciTE the acts of 30 Charles II, and 1 WiU- 
and Mary, c. 8, but direct the oaths to be taken 
" at suck time, and in suck manner, as the Members 
" of both Houses of Parliament are by the said 
"respective acts directed to take, make and sub- 
" scribe the same, upon the pejxaities abd disabili- 
" TIES in the said respective acts mentioned." 

The omission of all that had been so cautiously 
expressed in the articles of the Scottish Union leads 
to a legal argument, almost conclusive, that in 
pasang tlie Act of Union with Ireland, the Legisla- 
ture had not in contemplation to revive and con- 
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tinue the expiring disabilities and penalties of the 
30th Charles 11. 

There is also another difference between the two 
statutes deserving attention. 

In the statute of Queen Anne, the oaths are to be 
taken until Parliament ^* shall otherwise direct.*' In 
the statute of 39 and 40 George III, c. 67, the ex- 
pressions are until Parliament ^^ shall otherwise 
^^ PROVIDE ;" a mode of expression indicating that 
the article was contemplated only provisionally; 
to be completed by subsequent arrangements 
providing for what was thus, on this occasion, left 
vague and indefinite; although, in the transactions 
with Scotland, all had been defined with the utmost 
precision.* 

* I am not nngulat in attaching importance to the word 
*' pftoviDB.** From what transpired in the House of Lords, 
on the debate respecting Mr. Canning's bill, it should ap- 
pear, that even the Earl of Eldon is aware how feMe is 
the clause in the Act of Union with Ireland; and that 
something more is wanting to give ejffeet to its provisions, 
regarding the Parliamentary Oaths. The circumstance is 
worth relating. In the debate, to which I have alluded. 
Lord Erskine, who spoke from a remote comer of the 
house, had kept with him the volume of the Statutes 
including the Act of Union with Ireland, taken from the 
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I have already, 1 think, disposed of the legal 
argument; let us endeavour to account for the 
omission. 

That omission was not fortuitous, but must have 
been intentional. In fact, it is notorious, that 
Mr. Pitt had contemplated as the^rs^ measure of 
government, on the opening of the Imperial Par- 
books usually on the table of the house. Earl Grey, on 
rising, had called for the same act, and a volume contain- 
ing the act in question had been put into his hands. — 
When his Lordship opened it, to read the clause to the 
house, he thus expressed himself : " My Lords, such is 
" the clause; but in the margin of this copy, I observe, in 
^^ a hand- writing well known to me, opposite the clause 
^' and the word ""provide " the manuscript words *' ffrtheb 
'' SECURITY." — On explanation it appeared, that the volume 
held by Lord Grey had been brought from the Chan- 
cellor's room. The matter excited at the moment much 
merriment in the house. — On my return home, I referred 
to the statute book, and even then I well understood, what 
was meant by the note ^^ further security,'* namely, that 
the Act was deficient. — Lord £ldon, I believe^ was not 
consulted in drawing the Act of Union . His opinions were 
at variance with those of Mr. Pitt, and it appears from his 
Lordship's own declarations, that Mr. Pitt would never 
communicate with his hardship on the Catholic question. 
Lord Eldon has repeatedly declared, that he never could 
obtain from Mr. Pitt any information respecting either 
securities, or his distinct views upon the subject. 
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liament, the modification of all existing tests, and 
especially those relating to the common law right 
of the subject, when duly elected and qualified in 
respect of property, to sit and vote in Parliament ; 
a circumstance accounting historically for the 
omission to revive penalties, which it was the in- 
tention of Mr. Pitt entirely to abolish ; and which, 
under the impending destruction of the British 
Parliament by a new international transaction, were 
approaching, if I may be allowed the expression, to 
a legal death. 

It therefore occurs to me, that a person duly 
returned, and qualified in other respects, may 
object to take the oaths, at the particular moment 
when required, and claim, nevertheless, a right to 
sit and vote. The Act of Union specifies no precise 
time at which they are to be taken, and it may be 
argued that he has for that purpose the whole dura- 
tion of the Parliament. The obligation of the Act 
of Union is fulfilled, if the oaths be taken at any 
time during the Parliament. The words of the Act 
of Union are *^ the oaths enjoined to be taken," 
and NOT '^ as** enjoined, which makes the dif- 
ference ; and that word cannot be supplied to 
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work such high penalties as those of a premunire. 

The articles of the union with Ireland^ and the 
statutes consequent thereon, have not determined 
hoWy when, and where, the oaths are to be taken. 
The deficiency can be properly supplied only by 
a LAW. Defend us from the old tyranny of ordinances 
in Parliament! A vote of the house would be a 
strong proceeding ; and after an election had, 
would be unjust. The matter must be tried as a 
question of law, and by the Act of Union alone. 

Hay entirely out of consideration the 44stGeo. 8. 
c. 52, which relates only to those disabled by 
office, or crime, providing principally for future 
disabilities \ and it cannot be said to apply, in any 
respect, to the case under examination. I am, 
indeed, wholly at a loss to account how it could have 
entered into any imagination to suppose such an 
application. The disabilities created by the laws 
establishing the Parliamentary oath, at the period 
of the Irish Union, operated in both countries, not 
previously, but subsequently to election ^ they were 
wholly incidental; arising solely from refusing to 
take the oaths when called upon. Until refusal the 
member was a valid member to all intents and pur- 
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poses. Mr. Hatsel observes that '^a person, when 
^^ returned, is, although he should not have taken his 
'' seat 9 to all intents a member, except as to the right 
*' of voting, and is entitled to the same privileges as 
'' every other member of the House." 

Mr. Hatsell also quotes a case in point. '' In 
'^ 1745, the House determined that Sir Joseph 
" Jekyll was capable of being chosen on a Com- 
'' mittee of Secrecy, although he had not been sworn 
'^ at the clerk's table." 

Such then are my sentiments. They probably, 
according to report, agree with your own. I lay 
out of all consideration the expediency or justice 
of what may be passing in any Irish county, a con- 
sideration which has nothing to do with the question 
of law, and, 

I remain, 

Yours, most truly, 

J. J. DILLON. 

Partfl, July 8, 1828. 
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LETTER 11. 



TO CHARLES BUTLER, Esq. 



Paris, July 17, 1828. 



Dear Sir, 



My former letter was written in ignorance as to 
the accuracy of the representation contained in the 
London newspapers, respecting your having formed 
any opinion on the point to which it referred; and 
its object was principally to attract your own atten- 
tion to the considerations, on which the question 
seemed to me to turn. 

I learn with great satisfaction from the same 
source, that you have not only formed, but actually 
published an opinion, similar in eflfect to that enter- 
tained by myself; and that subsequent observation 
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and reflection have tended only to confirm you in 
your judgment 

My own impressions are equally corroborated. 
If my former letter commenced in doubt, it ter- 
minated in a conviction, which has not been 
shaken by any thing which I have yet seen ad- 
vanced against yourself. 

The object, therefore, of the present letter is 
merely to develop more fully some of the points 
urged in my first, and to rebut, so far as I have been 
able to collect' them, what objections have hitherto 
been suggested. 

I am not aware, however, that any professional 
gentleman has yet taken the field against you, 
declaiming openly his name. Various letters and 
scraps of supposed opinions have appeared in some 
of the diurnal publications. Whilst, however, they 
are without signature, their contents evince that 
they can hardly have proceeded from any gentle- 
men of the bar; and although they bear the sem- 
blance of having come from persons occupied in 
legal research, I have sought in vain for the pre- 
cision distinguishing the school, in which it was 
my lot to have studied the principles of jurispru- 

B 
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dence, and that class of gentlemen in the pirofes- 
sion, with whom it has been my pride to baTe been 
so long associated. 

A complete confusion^ indeed^ prevails in the 
argument hitherto attempted against the point for 
which we hare mutually contended ; a confusion of 
principle, of laws^ and even of facts. At one time 
the 36th Charles II. is assumed to be in force 
proprio vigor e; and, although an English law^made 
solely for an English Parliament, and extended 
only by means of express enactment to the British 
Parliament at the time of the union with Scotland, 
is held to be without any similar provision 
applicable to the Parliament of the United King* 
dom of Gk'eat Britaiu and Ireland. At another time 
the argument is made to rest on the 3d William 
and Mary, coupled With Yehrerton's act. The act 
of simple repeal^ is also urged in some of these 
ephemeral dissertation^ ; whilst the writer omits 
to notice or is wholly ignorant of the declaratory 
aet;\ and the whole is wound up by a total mis^ 
APPBEHENSioN of the AistGeo, III. c. 5^. 

f 22 Geo. III. c. 53. 
i 23 Geo. III. c. 28." 
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It happened to me to be the first, I believe , 
who, now neariy thirty years ago, endeavoured to 

cbraw the attention of the public .to the fact, that 

■ 

according to the principle acknowledged in the 
declaratory act of George III. the exclusion of the 
Catholics from the Parliament of Ireland had been, 
from the year 1 692 to \ 782, altogether illegal. The 
exclusion of the Catholics from Parliament, during 
that interval, was as much contrary to law^ ais was 
held that of the Ormond family from the Irish 
House of Lords. 

To me it does not appear material to argue 
whether the 3d Will, and Mary, c. 2, was confirmed 
or not by the Yeherton act. Admitting it to 
be reenacted by the latter statute, it follows as a 
necessary consequence, that from 1 782 alone is to 
be dated the legal exclusion of the Irish Catholics 
from the Parliament of Ireland; and there is at 
once an end of al) that during several years w^ have 
been accustomed to hear, so often repeated, 
respecting Lord Somers, and the settlement of 
things at the revolution. 

A word, however, as to the nature of that exclu- 
sion. Neither the statute of 30 Charles 11. as to 

B' 
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England, nor the 3d of William and Mary, taking 
it to be confirmed in 1 782 as to Ireland^ created 
any absolute legal incapacity in any Catholic eo 
nomine, and quasi a Catholic. The exclusion of ai 
Catholic from Parliament was not wrought in a 
direct manner by the law itself, but by the result 
of its operation. The disabilities were not imme-- 
diate but consequential; not previous to election, 
but wholly subsequent. These statutes do not enact 
that '' no person professing the Roman Catholic. 
** religion shall be capable of being elected or sitting 
** and voting in either House of Parliament,'' (terms 
such, as I shair presently show have always been 
adopted by the legislature when intending to esta^ 
blish direct incapacity, as in the case of minors 
placemen judges and pensioners; making the return 
of such persons void ab initio), but they consider 
and treat a Catholic, even after election, as an 
jpxisting Member^ (whose election is good and valid), 
until, as to the 3d of Will, and Mary he shall sit 
without taking the oaths required by that statute; 
or as to the 30th Charles II. until he shall either 
sit without taking the oaths, or s\i2\\ refuse to take 
them, when from time to lime required by the 
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House. For it is remarkable, that the Sd WilL and 
Mary gives no power to the House to call on its 
Members^ from time to time and when it shall 
think fit, to take those oaths. Thus, tke disabilities 
created expressly by those statutes coramence only, 
under the 30th Charles II. from the time of omis- 
sion or refusal when called upon ; and under the 
act of William and Mary from the act of sitting. 
Until default in taking the oaths, or violation of the 
provisions contained therein^ neither of t^ese sta- 

9 

tutes imposed any disability whatever on atay par- 
ticular descriptions of persons. They were laws 
extending to all manner of persons-4-bbligatory 
equally on all— and affecting Catholics only'^^^n- 
sequentialfy, by reason of their scruples to take the 
oaths required. 

There is a vast difference between an original 
and a supervenient disability ; between that which is 
precedent f and that which is subsequent to election ; 
between that which is created by the express de- 
claration and act of the law in itself, and that which 
flows from the act of the party. 

The difference leads to many important conse- 
quences, both as to matters connected with Parlia- 
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inent, and the holding of offices ; and requires with 
respect to the point in discussion to be borne atten- 
tively in mind* Where a person is affected by the law * 
with a legal incapacity of being elected to serte in 
Parliament, votes given in his favoul* are considered 
as thrown away. If he is affected by ]a similar inca- 
pacity of being appointed to any office, his acts are 
void ; and the latter point may be well iexe'mplified 
by the state of the law, as it stood in regard to the 
English Catholics, previously to the year 1794. 
Whilst the statutes of recusancy were in force, 
Catholics were, in respect of offices, liable to dis^ 
abilities of both descriptions. They were not only 
liable, in ^comlmon with all classes of his Majesty '^ 
subjects, to the provisions of the Test Act; but if 
rendered, as was easy, ** recusants concietj' they 
were 'by . various statutes declared incapable of 
AtiAri/i^t. any i offices, the grant of which was ren- 
dered thereby void ab initio* 



' Mt i^ in your knowledge, th^t many eminent iarWoffic^rg 
of the crown have not been aware that these incapacities 
are removed by the operation of the Catholic Toleration 
Act in England bri79i;*6ometfme8 called Lord fie^esdale's 
Act, but more generally you* own ; and wc hav^ often 
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9ut disahilUies uader tbie Te^t Act, as i^ $too4 
until the present year, ensued solely from omission 
to. Aake the oaths withia the time prescribed ; ex- 
tending not merely to Catholics, but to. ail descrip- 
tions of persons, of whatever religious persuasion^ 
members or not of the Established Church. So 
strongly marked, however^ is the distinction be- 
tween original and supervenient disabilities, that it 
has been decided in the Courts of law, that although 
sin officer lose his office under the Test Act by N^ 
omission to qualify within the time allowe49 y^^ 
up to default he is a valid officer, able to main- 

m 

tain an action for his fees of office. Thurston v. 
Siatfard. 1 Lut. 910. 

Therefore, when it is said of the Catholics, or 



conferred together on the singular misconceptions which 
prevail amongst many Protestant lawyers, in other rqpects 
weU-inf(Mrmed, respecting the penal laws against our body. 
They are not generally aware, that the disabilities under 
which we now labour, in respect to office, arise solely 
under the Test Act ; and that the Test Act does not extend 
to offices exerciseable abroad,as to diplomatic appointments, 
and to offices in the colonies ; although this be distinctly 
pointed out in- your valuable note at the end of Coke 
Littleton, and beyond all doubt. * 
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when tbey themselves complain, that they are ^^ ex- 
'^ eluded from Parliament/' it must be understood as 
of a virtual and not an express exclusion ; an exclu- 
sion arising from their own personal acts, and their 
reluctance to take the oaths supposed to be still 
required of them previously to sitting and voting ; 
and not from any express declaration of the law, 
that being Catholics they are incapable of being 
elected or returned. 

I have been induced to expatiate at such length 
upon the above distinction, because I observe, that 
the anonymous writers to whom I have alluded, as 
well as the editors of some newspapers^ have, fallen 
into this misconception. They have considered the 
statutes of 30 Charles II. and the 3d Will, and 
Mary as operating by express enactment personal 
disabilities, impressing the character or status of 
personal incapacity on each individual Catholic; 
whereas, and it may be as well to repeat it, those 
statutes only directed all Peers or Members, Pro- 
testant, Catholic, or of any other religious persua- 
sion, to do certain things before they performed 
certain acts; making any personal and express dis- 
abilities to commence only on non-compliance with 
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what was enjoined, or violation of what was pro- 
hibited. 

Again I boldly repeat that both these laws 
CEASED as to Parliament at the Union ; the statute 
of William and Mary whether or not conBrmed in 
1782 as to Ireland; and the statute of 30 Charles II. 
as to Great Britain. ' 

It will not, I think, be contended, that the Irish 
law survived of itself the Irish Parliament ; for which 
alone it was originally framed, and with which alone 
it could exist.* There is not in the Act bf Union 
the slightest allusion to that statute. 

In my former letter I have written enough I think 
* to prove satisfactorily, that the statute of Charles 11./, 



* The gentlemen who write against you in the news-' 
papers are not aware of what would result from, such a. 
supposition. If it be still in force it must exist, not merely 
with all its severity, but with ail its favour ; and the matter 
would be attended with this singular consequence, that it 
would seem to let into Parliament all Irish quakera ; as they 
were excepted out of the statute of William and Mary ^ an d 
the proviso regards only their holding office ^ no^ their com- 
mon law right of serving in Parliament. No new writ also 
could issue for Clare ; nor could the gentleman elected for 
that county be put out of the House, from a defect in this 
statute, which orders nothing of the kind. 
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with it$ penalties and di$abilUi£S, is not reviyed hy 
the Act of Union. Contrasted with the enactmeiit 
introduced into the Act of Union with* Scotland 
exfMresify reciting the 30th Charles 11. , exprmly 
referring to its provisions as to time and place y 
and as to the penaltiee and disabilities which it im- 
posed; it is impossible, I conceive, that a doubt 
amongst lavOyers can exist on the pointy and that 
the maxim ought not to prevail ^^ expressio unius 
exclmio est aiteritu. " The omission to express in 
the one, what had been so carefully included in the 
other, leads but to one conclusion in point of law. 
Tbe omission is also legalfy speaking to he pre- 
utnied iMTENTioNAi.. The law, in expounding, gives 
credit to the lawgiver for all due circumspection in 
legislation; imputes every thing (^miV^^c/ (as well as 
stated), to deliberate purpose and fixed design ; and 
refuses even to admit any argumentation founded 
on suf^osed oversight, or inadvertence. Such 
circumstances can be recognised solely by the 
legislature ; where alone, also, resides the re- 
medy. 

In my former letter I have alluded to circum- 
stances accounting, I think very naturally , for the 
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omiSsioB. The Uaion was the work of Mr^ Pitt, 
ulidertaken and accomplished by him as the means, 
and in the view c^ effecting GathoUc emancipation. 
Mr. Pitt could regard with no predilection the sta* 
tote of Charles. He would see nothings in the 
(Circumstances, under which it was enacted, of the 
delusicm excited by Titus Oates — in the blow which 
it struck at the common law rights of the subject, 
especially as to those of the peerage ;*^in its v^iola* 
tioa of the first principles of the constitution^ as 
founded in fuodamental laws established under 
Magna Charta — to excite in hi$ mind any the 
slightest desire of reviving and continuing, the se- 
verity of its penalties, ia the present days. His cor- 
respbndence with his late majesty shews most dis- 
tinctly, that HE was far from viewing the statute 
of Charles 11. as any bulwark of the constitution, 
as any security tO: the church ; on the contrary, 
that he considered, the continuance of such op- 
piressive laws, creating in themselves, a spirit of 
hostility to, the church, as constituting the greatest 
if not the only danger, to which it. was ejqposed^ 
He >could have no motive for reviving in all their 
extent and severity the penalties of such a statute ; 
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he actually had every disposition to get rid of them ; 
he had also the sole direction of ihe whole ma- 
chinery; and is not the omission under such cir- 
cumstances natural ? 

But whatever may have been the cause of the 
omission, it is sufficient for the purpose oi legal 
argument that the omission exists; and that, con- 
sistently with ihe first principles of our jurisprudence, 
in the case of a statute abridging the liberty of the 
subject at the common law, and imposing the 
heaviest penalties^ — it cannot, but by an act of 
legislation, be supplied. 

An argument, in corroboration, may be derived 
on our side even from the very statute , under which 
some of your opponents have argued, so extra- 
ordinarily as it appears to me, against your positions ; 
namely, the 41 st Geo. III. c. 52. 

So satisfied was the legislature that all laws 
regulating the internal composition of both Parlia- 
ments, at the time of the Union, had ceased with 
those bodies ; that after the Union it was found 
necessary to pass a new law in order to revive some 
of them; an object which was accomplished by this 
very statute. 
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It is dated 20lA Junej 1801, several months after 
the Imperial Parliament had assembled; and it 
directs that it shall enure only from its date. I 
mention the circumstance as showing, that even the 
gentlemen who would contend that this statute had 
' reference to the 30th Charles and 2d and 3d of 
William and Mary must admit that, during the 
interval from the meeting of the Imperial Parlia- 
ment until June, 1801, the Irish Catholics were 
by law admissible to that Parliament. They in- 
volve themselves indeed in this dilemma. If the 

statute of 30 Charles II. had continued in force, 

■ 

being extended by the Act of Union to the Imperial 
Parliament; the act of the 41st Geo. III. c. 52, 
was unnecessary in that respect. If the act 4tst 
Geo. III. was necessary ; then the 30th Charles II. 
was not continued by the Act of Union. 

But it can be clearly collected, from the statute 
itself J that the legislature in passing it had not in 
contemplation either the 30th Charles II. or the 
3d William and Mary, or any thing in the Union Act 
regarding the Parliamentary Oaths. 

Jn the first place it is confined to the House of 
Commons. Therefore it does not revive in any 



30 

eirent the Irish act, or the 30th Charles II. (even 
if it extended to them at all) so far as regards the 
HOUSE OF LORDS. Why should the legislature, if it 
had ihiMe statutes in view, have stopped short at the 
door of the Home of Commons? But if it had in 
view those statutes, and it was aececisary to pass this 
statute to give effect to them, the statute has in 
itself opened to Catholic Peers the House of Lords! 
Thus gentlemen would exclude from the House of 
Commons the Member for the county of Clare^ (a 
member be it recollected capable, according to the 
authority of the -House of Commons itself expressed 
by its own resolutions, in the case I quoted from 
Hatsel of Sir J. Jekyll, of being actually named on 
a committee of secresy although not sworn) merely 
to introduce to the House of Lords His Grace the 
Duke of Norfolk, and the Earl of Shrewsbury ; with 
all the other Catholic peers. Another dilemma for 
these very intelligent and learned persons, if they 
chuse to rely on the 41 st Geo. III. c. 52. 

Enough I think has been already stated to shew, 
that the legislature could not have contemplated, 
in passing the statute of the 41st Geo. III. c. 52, 
any. thing connected with what in the Act of Union 
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regarded the oaths to be taken by members of the 
Imperial Parliament. — It refers indeed to the fourth 
article of union ; but only to that part, which regards 
a stipulation it contained respecting disqualified-^ 
tion of placemen, the principal object of the act. 
It is thus entitled : — 

** An act for declaring what persons $haU be 
*^ disabled from sitting and voting en the Hau$i 
** of "Commons of the United Kingdom of Great 
^' Britain and Ireland, and also for carrying into 
** effect part of the 4th article of the Union of 
** Great Britain and Ireland, by proyioing in what 
** €asis persons holding offices or places of profit 
^* under the crown shall be incapable of being mem- 
** bers of the House of Commons of the Parliament 
*** of the said United Kingdom." It was therefore 
not passed with reference to what in the same 
article regarded the Pariiamentary Oaths; or to 
make in that respect furthek provision. 

The necessity of such an act was obvious ; not 
only to carry into effect the part of the article of 
the Union which it recites; but to exclude all the 
minorSy placemen^ pensioners^ and judges, who had 
be^n excluded and rendered ^ ^ incapable of being 
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elected, or of sitting and voting ** in the separate 
Commons House of both countries ; but who, without 
such a new ,9iCt of exclusion, would have been 
entitled to be returned under the constitution of 
the new Parliament. The matter had been over- 
looked in the Act of Union. It was remedied by the 
statute under examination ; but the necessity of the 
remedy arose from the cessation with each separate 
Parliament of its several separate, and bcal regula- 
tions. 

It accordingly provides, ** that after the passing 
^ ^ of this act all persons disabled from or incapable 
^* of being elected^ or sitting and voting in the House 
** of Commons of any Parliament of Great Britain, 
^^ shall be disabled from and be incapable, of being 
** elected, or sitting and voting in ^XheHouse of 
* ^ Commons of any Parliament of the United King- 
'^ dom as knights, citizens, or . burgesses, for any 
** county, stewarty, city, or borough, cinque port, 
*^ town, or place in that part of the United Kingdom 
^* called Great Britain." 

There is a similar clause regarding Ireland, . and 
another creating a reciprocical incapacity, so. that 
persons disabled from being elected, or sittipg and 
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voting in the House of Commons of either country 
ar^ disabled from being elected, and from sitting 
and voting on behalf of the other. 

Now whilst the act alludes to disabilities in either 
country relating solely to the House ofCommonSy it 
uses at the same time those expressions^ which are 
used in the acts to which alone it so clearly alludes ; 
and which are not applicable to the 30th Charles II. 
and 3d William and Mary. 

Thus, 1st Geo. I. c. 56, in relation to a pensioner 
for years— enacts that, '' he shall not be capable of 
** being elected ^ or of sitting and voting as a Mem- 
" berr 

So, 1 5th Geo. II. c. 22, ( as to commissioners of 
the revenue in Ireland, and ofl&cers in Minorca and 
Gibraltar, and others) that none of them ** shall 
** be capable of being elected^ or of sitting and 
"' voting'' as a member. 

So, 7th Geo. III. c. 1 6, as to Scotch judges ; that 
none of them ^' shall be capable of being elected, or 
** of sitting and voting'' as a member. 

So, 22d Geo. III. c. 4, as to contractors, that 
none of them '^ shall be capable of being elected^ or 
^^ of sitting and voting" as members. 

c 
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Other statutes might also be cited. 

Thus by 6th Anne, c. 7. sec. 25 (after the Union), 
no perspn holding the offices therein enumerated, 
'* shall be capable of being elected or of sitting and 
*' voting as a Member of the House of Commons, 
** in any Parliament which shall be hereafter sum- 
'* moned and holden;" and the same statute, 
(sec. 30) contains an enactment similar to that of 
the 41st Geo. III. c. 52, namely, ^' that every per- 
*' son disabled to be elected or to sit and vote in the 
^^ House of Commons of any Parliament of England j 
'^ should de disabled to be elected or to sit or vote 
** in the House of Commons of any Parliament of 
** Great Britain." The election and return^ also, 
of such person, are in the same act declared void. 

The 6th section of the 41st Geo. III. however, 
would put an end to all doubt, even if any after 
this exposition could be sustained ; as it makes the 
election and return ipso facto void — ** and be it 
** further enacted that if any person hereby declared 
'' to be disabled from, or rendered incapable of, 
*' sitting and voting in the House of Commons^ shall 
'* nevertheless be elected or relumed as a Member 
'* to serve in Parliament, etc. such election or re- 
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** turn is hereby enacted and declared to be void 
** to all intents and purposes.'' 

But under the 30th Charles 11. and the 3d Will, 
and Mary, no disability arose until refusal or omh~ 
sion to take the oaths. The words are, in both 
statutes, ** shall from thenceforth be disabled;" 
and the statutes proceed on the principle, that until 
such default the party is actually a member. The 
words are ' * any person who shall be - a member 
shall, etc." The 30th Charles II. differed in 
many respects from the 3d William and Mary. 
The latter statute contained no disability,* as to 
Parliament, beyond sitting and voting; it amounted 
only to a suspension of a member from his functions, 
not to his expulsion from the House. His place 
was not declared vacated ; there was no power given 
to the Speaker to issue a new writ ; the election or 
return neither originally was nor subsequently 
became void ; and contrasted with the situation of 
a member refusing to take the oaths under the 
30th Charles II., that of an Irish member was 
widely different. He still remained a member ; he 
was entitled, I conceive, to freedom from arrest 
during the whole of the Parliament; and no new 

c* 
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member could be legally chosen for his place. The 
30th of Charles II. provided otherwise; and in case 
of an offence under that act, to use its own words, 
^' without further conviction^ or other proceedings j 
'' the place of such member" was thereby declared 
'* voidj' and a new writ was directed to issue, as if 
such member were *' naturally dead." The dis- 
ability was, moreover, confined to the Parliament, in 
which the offence was committed, and did not 
create any incapacity with respect to the Parliament 
which might ensue. 

That the 41st Geo. III. c. 52, alludes only to 
the laws of either country existing previously to 
the Union, which created disqualifications regard- 
ing solely the House of Commons^ and the original 
election and return of parties, rendered incapable of 
being ever chosen or returned, is, I conceive, 

DEMONSTRATED. 

But the review I have gone through of the differ- 
ence between the penalties established in the Irish 
law, and in that of Great Britain at the time of the 
Union, in conseq[uence of an omission to take the 
Parliamentary oath as then required, is important; 
inasmuch as it corroborates, if indeed corroboration 
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were necessary, an argument urged in my former 
letter. It is to this effect : that it would be con- 
trary to first principles in jurisprudence and in 
diplomacy, to consider the Irish nation exposed ta 
penalties, created originally by what as to them 
was, in the strictest sense of the expression, a 
foreign law; penalties established by a legislature, 
to which they owed no submission^ and of which 
they were by a previous, solemn, and even recent 
international transaction declared for ever inde- 
pendent, by the Parliament of Great Britain herself 
in 1 782 ; penalties not formally declared, and 
clearly consented to in the Treaty and Act of Union. 
To visit upon the Irish nation penalties of such a 
description would be contrary to the faith of the 
TREATY. It would be the substitution, to use a mild 
expression, of what the treaty does not contain ; 
and I shall not take occasion to characterise that, 
to which such a substitution, attempted to be car- 
ried into efiect in opposition to the treaty, would 
amount. 

We have thus, I think, disposed of the 30th 
Charles II., of. the 3d Will, and Mary, pf Yelver- 
ton's Act, and especially of that appalling bugbeac 



38 

the 41st Geo. III. c. 52 ! It is as easy to dispose 
also of the objection drawn from the Irish act in 
favour of the Catholics in 1793*; and as to the 
Protestants who have found comfort, and as I 
trust fidelity, in the society of Catholic wives, I shall 
leave them to fight their own battles. Indeed some 
of them are, I believe, actually in both Houses of 
the present Parliament, ready to defend their seats. 
If Protestants are so determined, in the excess of 
their zeal, to expel their fellow Protestant Members, 
any assistance, on the part of either of ourselves, 
cannot perhaps render them much service, and at 
all events it is not required. Cela du reste nest 
pas notre affaire , et ne nous regarde point. We are 
both of us single, and not **Pkotestant husbands." 
We come then, free and untrammelled by these 
acts, again to the consideration of the fourth article 
of the Treaty of Union with Ireland. 



* In addition to your own just observation, that this 
statute left the law just where it stood, it is sufficient to 
peruse the whole of the statute of the 3d Will, and Mary, 
to see, that such a proviso was, if not absolutely necessary, 
at least adviseable. Without it the whole statute, it might 
be contended, would have been repealed. 



39 

On this article abncj I beg leave to repeat, de- 
pends the entire question. It is this article alone, 
which creates an obligation, as to taking in the 
Imperial Parliament any oath whatever. By the 
wording of this article alone is the extent of the 
obligation to be ascertained ; and not by any thing 
dehors the article. If it refers to matter dehors 
the article, it is only to point out the particular 
forms of the oaths and declaration which it directs 
to be made and taken, subject to future and other 
arrangement. It alludes to the then law of England^, 
as before observed, only as indicating those forms,* 



* The treaty refers to the existisg law of England, as it 
might have referred to tha,t of France. To illustrate this ; 
suppose that under the Treaty of Union it had heen agreed 
that Catholics should have been admitted to Parliament 
on the condition of their subscribing the four celebrated 
propositions of the Gal lican Church drawn by Bossuet. The 
article might have stipulated, that Members professing the 
Roman Catholic religion ^^ should subscribe the proposi- 
** tions NOW by the law of France enjoined to be sub- 
" scribed by the bishops and clergy of the French king- 
'* dom." Yet such a reference to the law of France, as 
indicating the tenor of the propositions to be subscribed, 
could not import nor imply any intention, that the par-^ 
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and not in respect of the time^ place ^ and manner 
in which those oaths and declaration, adopted only 
provisionally y are to be taken and subscribed. It 
does not make such swearing and subscribing a 
condition precedent to the right of sitting and 
voting; it fixes no precise time for complying with 
its provisions ; it does not specify at what period any 
oflence, which it may establish, commences or is ren- 
dered complete ; it creates no penalty or disability 
on the commission of it ; it states not even by and 
before whom the oaths shall be propounded, whe- 
ther before the Lord Steward, or in Parliament, or 
in the courts of law, or before justices of the peace ; 
it gives no power to the House to call upon Members 
to take these oaths at any precise time ; it vacates 



ticular penalties of the French law should attach upon non- 
compliance with the injunction. 

The English law of Parliament, at the time of the Union, 
was to Ireland a law in every respect ^s foreign ^ as that of 
France. It was eqadWy foreign as to Scotland; and it must 
ever he kept in mind, that the 30th Charles II. became the 
law of the British Parliament, at the Union ^ith Scotland, 
only by express provision referring in express terms to its 
enactments ; and containing an express declaration that 
its penalties should be continued. 
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no seat ; it authorises no new election ; all that was 
included and specified in the Treaty of Union with 
Scotland it omits; in short it contains a mere direc- 
tion expressed in a manner vague and indefinite, 
and it alludes at the same time to further '* provi- 

'* SION." 

How is such a law to be dealt with, in the absence 
of such ulterior provision? from what quarter can 
such provision legally proceed, other than the Legis- 
lature?* and if such a provision had for its object 



* If your opinion be correctly and fully stated in the 
newspapers, my only source of information^ you justly 
observe, that the most that could be done under this sta- 
tute would be proceeding by indictment. 

Let us try the question by that criterion ; and Lord Coke 
somewhere observes, that the best means of resolving a 
legal difficulty is, where the case will admit of it, by 
reference to the rules of special pleading. 

That where a party omits to do any thing enjoined by 
statute, although no penalties are specified, an indictment 
will fie is a general principle. But in the present case 
how is an indictment to be framed ? 

In the first place, it could be only on the Act of Union. 
It could conclude only contra formam statuti^ it would be 
bad, if it were '' against the form of the statutes in such 
^ ' case made and provided." The Act of Union does not 
say that the oaths shall be taken even ^' as" enjoined by the 
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to exclude Catholics, how could it be considered 
otherwise, than as a new penal law ? 

In my former letter I abstained from noticing 



law then existing in England ; and the youngest pupil in a 
pleader's ofEce would be aware, that without at least the 
word '* fl5," if not other expressions more explicit, he could 
not connect with the Act of Union delinquencies under the 
«10th Charles II. The whole question of law will be at once 
solved by this sole consideration , in the mind of any one 
in the habit of special pleading. 

Proceeding then as to the corpus delicti : how is the of- 
fence to be described in the body of the indictment ? " That 
^^ the said A., then and there being suchmember of thesaid 
^^ commons house of Parliament, as aforesaid, did not, on 
^' the day and year aforesaid, or at any time before, take, 
^' etc. and subscribe, etc., at, etc., but wholly neglected and 
<* omitted so to do." But to bring the offence within the 
statute, it would be essentially necessary to state a time at 
or on the expiration of which the offence was completed; 
and how could this be stated, pending a Parliament, in an 
indictment under a statute which fixes no particular time 
within that Parliament, without the absolute certainty of 
a well-founded demurrer ? To sustain the indictment, 
therefore, during the existence of the Parliament, would 
obviously be impossible ; an illustration, drawn from the 
doctrine and common course of pleading, that I am right 
where in my former letter I contend, that the statute is 
complied with if the oaths be taken at any time during the 
Parliament. 

Then as to sitting and voting in the House without 
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any thing, that was then passing in any Irish county. 
I shall abstain equally, on the present occasion, 
from all discussion, as to the occurrences to which 



taking the oaths : nothing of the kind could be eyen stated in 
any indictment "whatever under the Act of Union, and for 
this plain reason ; that it is not constituted by the Act of 
Union any offence whatever. — The offence is not sitting'^ 
but not taking the oaths^ without any reference to attend- 
ance or not inJParliament. A person would be liable (if at 
all) to an indictment under the Act of Union, whether he 
appeared and attended in Parliament, or wholly absented 
himself during all its sittings. It could be no defence to 
an indictment under this statute, that a Peer had not 
obeyed his majesty's writ of summons ; or that a member 
of the House of Commons had not appeared on his return. 

With respect to an indictment preferred even after the 
dissolution of a Parliament : I conceive it would not even 
then be maintainable ; and upon the ground, that the Act 
of Union has not declared the mode in which, the place 
where, or the persons before whom the oaths are to be taken . — 
I cannot indeed imagine the possibility of any indictment 
which could be sustained. 

Nothing, in short, can be done under this statute but by 
connecting it, in point of law, with the 30th Charles II. ; 
aud such a connexion can be established in law only by 
special provisions, the same as, or similar to those con* 
tained in the Articles of Union with Scotland — provisions 
not inserted in the Articles of Union with Ireland, but 
wholly omitted, and incapable of being implied. 

It must again and again be repeated, that we are deal- 
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I alluded. — I hail, however, the result; but on 
grounds very different from what should seem a 
strong impression, among many in our body. 

I rejoice not on any party ground ; not at 
any victory supposed to be gained over any mi- 
nister (there are indeed some incidents to any 
victory I should deplore) ; but because I think 
existing circumstances are calculated to accomplish 
a settlement ; as satisfactory as it is desirable to all 
parties, and compatible with the honour of all. 
Those, who have been the most opposed to what we 
claim, are now placed in a situation in which, with 
perfect consistency, without diminution of public 
character, with additional claims to consideration 
and respect, on the part both of their adherents 
and of those by whom they are not supported, they 



ing with the rights and liberties of the subject at the can^ 
mon law ; rights so elegantly alluded to by an illustrious 
Prince, as learned as he is accomplished, on a late occa- 
sion (in a speech which long will remain an ornament to 
the literature of the empire); classed by His Royal Highness 
amongst ^^ our liberties and free customs," andforming the 
most valuable portion of '^ the birthright of Englishmen." 
Of these they can be deprived not by any implication, and 
only by express, positive, and most clear enactment. 
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may unite, not ouly with the most eminent states- 
men of our time, but with the almost " universal 
" Irish nation," from whom they stand, at present, 
certainty alienated. 

The question is placed, in consequence of re- 
cent events on a ground entirely new, as it regards 
all parties. 

It is no longer a question of introducing new 
laws ; of departing from any established system.; of 
engaging in any course of experiments that might 
be thought dangerous ; of surrendering old preju- 
dices and sacrificing those which others may have 
imbibed, who are entitled even to deference. The 
Catholic question is at an end; and it has become, 
io a manner and by a mutation almost incredible, 
a question of the law as il exists. 

To a question so presented and thus constituted, 
I feel a confidence, that those directing the councils 
of His Majesty will give the most calm, considerate, 
and impartial attention. I feel an equal confidence, 
from the strong opinion I entertain upon the merits 
of the question, considered as a question of pure 
law, that by the judges of the land, by the law 
officers of the crown, and by the general opinion 
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of the profession, the matter, when duly weighed, 
will be adjudged favourably to our right. I cannot, 
also, but persuade myself, that there will exist on 
the part of those who have hitherto been the most 
opposed to us, should such a judgment be obtained, 
a cordial disposition to allow us the full benefit of 
every advantage, to which, under the existing laws, 
we may make out or be able to support our claim. 
Such a disposition they have invariably professed; 
and I have no doubt that they will be found ready 
to redeem the pledge. 

The consummation so devoutly and anxiously 
wished, if I mistake not, is at hand, and we shall I 
think succeed ; in the manner which alone has ap- 
peared to me likely to be attended with a result 
satisfactory to all. In a work which I publisHed in 
1810 I thus expressed myself: — ** The author has 
'' always been anxious for a gradual course of pro- 
** ceeding in the spirit of conciliation, and with 
** due regard to the feelings of the British nation. 
** It has always been his wish to respect existing 
** prejudices, and never unreasonably, or unneces- 
** sarily, to oflfend them. He has never desired to 
** see the Catholic question carried as a triumph or 
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victory. In advocating the Catholic claims, he 
never has sought to -maintain their cause upon 
the ideas introduced by modem revolutionary 
theories— by any novel doctrines of reform and 
innovation — by abstract metaphysical speculation 
— by arguments of pusillanimity or intimidation 
— or upon grounds of temporary expediency, or 
of inevitable necessity. It has been his aim and 
his labour to establish them successfully upon 
the basis of that IMMUTABLE JUSTICE appli- 
cable to all circumstances, whether of national 
prosperity or adversity — and without reference 
to the NUMBERS or PAUCITY of the claimants — upon 
the foundation of LAW, and the SOLID PRIN- 
CIPLES of the BRITISH CONSTITUTION." 



I remain. 



Yours, most truly, 



J. J. DILLON 



Printed by J. Smith, rue Montmorency, No. 16. 
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